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Re:  Great Plains Energy Incorporated Public

Incoming letter dated December 29, 2005 Avallabllity; ,, /@ ',

Dear Mr. English:

This is in response to your letter dated December 29, 2005 concerning the
shareholder proposal submitted to Great Plains Energy by the Sierra Club. We also have
received a letter from the proponent dated January 13, 2006. Our response is attached to
the enclosed photocopy of your correspondence. By doing this, we avoid having to recite
or summarize the facts set forth in the correspondence. Copies of all of the
correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
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Enclosures

cc: David E. Ortman
Chair, Shareholder Action Task Force
Sierra Club
7043 22nd Ave N.-W.
Seattle, WA



1934 Act, Section 14(a)
Rules 14a-8(f) and 14a-8(i)(7)

December 29, 2005

VIA FEDERAL EXPRESS

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  Great Plains Energy Incorporated: Omission of Shareholder Proposal
Submitted by Bartlett Naylor on Behalf of The Sierra Club

Ladies and Gentlemen:

On behalf of Great Plains Energy Incorporated (the “Company” or “Great Plains™), I have
enclosed, pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), five additional copies of this letter, along with six copies of a shareholder
proposal and statement of support submitted on behalf of The Sierra Club (the “Proponent”) by
Mr. Bartlett Naylor, the Proponent’s representative (“Mr. Naylor”), for inclusion in the
Company’s proxy materials for the 2006 Annual Meeting of Shareholders. The proposal and
supporting statement are collectively referred to as the “Proposal.”

I respectfully request that the staff of the Division of Corporation Finance (the “Staff)
confirm that it will not recommend any enforcement action to the Securities and Exchange
Commission (the “SEC”) if the Company omits the Proposal from its 2006 proxy materials. I am
sending a copy of this letter to Mr. Naylor as formal notice of the Company’s intention to exclude

the Proposal from its 2006 proxy materials.

GREAT PLAINS ENERGY SERVICES 1 1201 WALNUT STREET 1 POST OFFICE BOX 418679 1 KANSAS CITY, MO. 64141-9679 1 (816) 556-2200
WWW.GREATPLAINSENERGY.COM
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The Proposal reads:
THEREFORE, THE SHAREHOLDERS RESOLVE that Great Plains shall prepare a
financial analysis, at reasonable cost and omitting proprietary information, of the impact of
a $15 tax per ton of CO2 emitted on projected Great Plains financial results for a period of

10 years after such a tax is effective.

The report should be made available to shareholders by July 15, 2006, and shall be
included in the next Annual Report thereafter.

Reasons for Excluding the Proposal

Great Plains believes that the Proposal may properly be excluded from its 2006 proxy
materials because (i) the Proponent has not demonstrated its eligibility to submit the Proposal and
(ii) the Proposal relates to the ordinary business operations of the Company.

L The Proponent Has Not Demonstrated Its Eligibility to Submit the Proposal.

Rule 14a-8(b) requires proponents to satisfy certain eligibility requirements in order to
submit a proposal for inclusion in a company’s proxy materials for a shareholder meeting. Rule
14a-8(b)(1) requires a proponent to be a security holder and to have continuously held at least
$2,000 in market value, or 1%, of the company’s securities entitled to be voted on the proposal at
the meeting for at least one year on the date the proponent submits the proposal. Rule 14a-8(b)(2)
provides that the proponent bears the burden of demonstrating compliance with the eligibility
requirements in Rule 14a-8(b)(1).

Mr. Naylor submitted the Proposal to the Company on behalf of the Proponent via e-mail
on November 21, 2005. In a note preceding the Proposal, Mr. Naylor wrote that “[t]he proponent
meets the federal requirements, intends to hold the requisite shares through the annual meeting,

and appear through an agent at the 2006 annual meeting.” See Exhibit A.
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Because this statement did not demonstrate the Proponent’s eligibility to submit the
Proposal, and because the name of the Proponent did not appear in the Company’s records as a
shareholder of record, the Company sent a timely notice to Mr. Naylor on December 2, 2005,
requesting verification of the Proponent’s eligibility. See Exhibit B. In particular, the Company
requested information from the record holder of the Proponent’s shares of Great Plains common
stock in order to verify that the Proponent continuously held the required amount of common
stock for at least one year as of November 21, 2005, the date the Proposal was submitted to the
Company. The Company attached a copy of Rule 14a-8 to the notice.

Mr. Naylor replied to the Company’s notice via e-mail on December 5, 2005, stating that
he had just faxed to the Company a letter from Charles Schwab & Co. Inc. (“Schwab”) regarding
the Proponent’s ownership (the “Schwab Letter””). The Company did, in fact, receive the Schwab
Letter on December 5, 2005 via facsimile transmission. A copy of the Schwab Letter, which is
undated, is attached as Exhibit C, and a copy of Mr. Naylor’s e-mail dated December 5, 2005 is
attached as Exhibit D.

The Schwab Letter, which is addressed to the Proponent and was faxed by Schwab on
October 31, 2005, reads as follows:

I am writing at your request of October 31, 2005, to confirm the number of shares of Great

Plains Energy (GXP) held in the street name of Charles Schwab & Co. Inc., for the benefit

of the SierraClub . . ..

The Sierra Club purchased 107 shares of Great Plains Energy Inc (GXP) on 10-24-04. The
Sierra Club has continuously held the 107 shares of GXP since 10-24-04.

This information does not provide sufficient proof of the Proponent’s eligibility to submit the

Proposal.
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The Staff has made it abundantly clear in no-action letters and in the Staff Legal Bulletins
addressing Rule 14a-8 that a shareholder must provide sufficient proof of its eligibility pursuant to

Rule 14a-8(b)(2). See, e.g., Wal-Mart Stores, Inc. (Feb. 2, 2005) (granting relief where the

proponent submitted proposal on December 6, 2004, but verifying letter from record holder was

dated November 22, 2004); International Business Machines Corporation (Jan. 7, 2004) (granting

relief where the proponent did not provide “support sufficiently evidencing that she satisfied the

minimum ownership requirement continuously for the one-year period”); Pall Corporation (Sept.

20, 2005) (granting relief where proponent “failed to supply support sufficiently evidencing that it
satisfied the minimum ownership requirement continuously for the one-year period as of the date
it submitted the proposal™).

In addition, in Staff Legal Bulletin No. 14 (July 13, 2001), the Staff made two statements
that bear directly on the issue presented here. First, in making the point that a proponent’s
periodic account statements could not serve as adequate proof of ownership for one year as of the
date the proponent submitted its proposal, the Staff stated as follows: “A shareholder must submit
an affirmative written statement from the record holder of his or her securities that specifically
verifies that the shareholder owned the securities continuously for the period of one year as of the
time of submitting the proposal.” Second, in the same Staff Legal Bulletin, the Staff stated that a
proposal would be excludable where a proponent submitted a proposal on June 1 and provided a
statement from the record holder of its securities verifying that the proponent owned the required
amount of securities continuously for one year as of only May 30 of the same year. Both of these

statements highlight the requirement in Rule 14a-8(b) that the required evidence of ownership
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from the record holder of the proponent’s securities must relate precisely to the date the proponent

submits a proposal.

The Proponent submitted the Proposal on November 21, 2005. The Schwab Letter, which
is not dated, at best only addresses the Proponent’s share ownership as of the date it was faxed by
Schwab, October 31, 2005. Thus, the Proponent has failed to demonstrate its eligibility to submit
the Proposal because the Schwab Letter did not verify, as the Company explicitly requested and as
Rule 14a-8(b) requires, that the Proponent continuously held the minimum amount of the
Company’s securities for the one-year period ended November 21, 2005.

Under Rule 14a-8(b)(2), the burden of demonstrating eligibility to submit this Proposal is
on the Proponent. Despite a clear notification from the Company regarding the need for the
Proponent to provide sufficient information to demonstrate its eligibility, the Proponent failed to
meet its burden. Accordingly, the Proposal is excludable under Rule 14a-8(f).

IL The Proposal Relates to the Ordinary Business Operations of the Company.

Rule 14a-8(i)(7) provides that a company may omit a proposal if it “deals with a matter
relating to the company’s ordinary business operations.” Day-to-day business matters that do not
involve significant social policy issues pertain to a company’s ordinary business operations.

The Proposal requests that Great Plains evaluate and report on the impact on its financial
results, over a ten-year period, of a hypothetical tax related to CO, emissions. The Proponent’s
supporting statement repeatedly stresses the need for utilities, such as the Company, “to explicitly

account for the financial risk associated with greenhouse gas emissions,” to take into account their
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“current and future financial exposure” to a carbon tax, and to “begin planning to mitigate the
financial impacts” of such a tax.
It is well established that proposals such as this, which seek an evaluation of risks or

liabilities that a company faces, relate to ordinary business operations and, therefore, are

excludable under Rule 14a-8(i)(7). See, e.g., The Dow Chemical Company (Feb. 23, 2005)

(granting relief where the proposal sought a report describing the impacts that outstanding Bhopal

issues could pose on the company, its reputation, its finances and its expansion in Asia and

elsewhere); Xcel Energy. Inc. (Apr. 1, 2003) (granting relief where the proposal sought a report on
the economic risks associated with past emissions of specified substances and the company’s
public stance regarding efforts to reduce such emissions and the economic benefits of committing
to a substantial reduction of such emissions).

Further, in Staff Legal Bulletin No. 14C (June 28, 2005), the Staff stated that: ““[t]o the
extent that a proposal and supporting statement focus on the company engaging in an internal
assessment of the risks and liabilities that the company faces as a result of its operations that my
adversely affect the environment or the public’s health, we concur with the company’s view that
there is a basis for it to exclude the proposal under rule 14a-8(i)(7) as relating to an evaluation of
risk.” 1believe that the Proposal falls clearly within the guidance of Staff Legal Bulletin No. 14C
as well as the Xcel line of letters because it relates to the Company’s internal assessment of certain
financial risks or liabilities that it may face — the impact on its financial results of a possible CO;
tax resulting from the effects of its operations on the environment. Accordingly, the Proposal is

excludable under Rule 14a-8(i)(7).
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I would very much appreciate a response from the Staff on this no-action request as soon
as practicable, so that the Company can meet its printing and mailing schedule for the 2006
Annual Meeting of Shareholders. If you have any questions or require additional information

concerning this matter, please call me at (816) 556-2608.

Very truly yours,

Y\uu N ng

Mark G. English
General Counsel and Assistant Secretary

Enclosures

cc: Mr. Bartlett Naylor (w/enclo.)



Exhibit A

From: bartnaylor@aol.com [mailto:bartnaylor@aol.com]

Sent: Monday, November 21, 2005 10:31 AM

To: barbara.curry@kcpl.com; gloria.rodriguez@kcpl.com; deo@gendlermann.com
Cc: memulw@socket.net; tanya.tolchin@sierraclub.org

Subject: shareholder resolution, Great Plains

Barbara Curry
Corporate Secretary
Great Plains Energy, Inc.

Dear Secretary Curry:

The Sierra Club hereby submits the following resolution in accordance with SEC Rule 14a for
publication in the company's proxy statement in conjunction with the company's 2006
annual meeting. The proponent meets the federal requirements, intends to hold the
requisite shares through the annual meeting, and appear through an agent at the 2006
annual meeting.

Please confirm receipt by return email.

--Bartlett Naylor

Whereas, Great Plains Energy, by operating coal burning power plants, is emitting millions of
tons of CO2 annually, which is a greenhouse gas, and

Whereas scientific evidence of global warming has become increasingly accepted, and,

Whereas public understanding of global warming has become increasingly heightened in recent
years, and

Whereas public concern pertaining to global warming has been greatly increased by the severity
of hurricanes Katrina and Rita, and

Whereas the CEO of Duke Energy Corporation, Paul Anderson, has publicly called for a
mandatory national carbon tax in order to ensure that financial impacts are distributed
appropriately as the nation take steps to reduce the carbon intensity of our economy, in his
keynote speech to about 700 civic and business leaders at the Charlotte Business Journal's annual
Power Breakfast April 7, 2005, and

Whereas the Public Utilities Commission of the State of California has issued a ruling requiring
large electric utilities to explicitly account for the financial risk associated with greenhouse gas
emissions by incorporating costs of between $8 and $25 per ton of CO2 emissions in their

long range planning for electric generation capacity decisions to ensure that California will be
fully appraised of the potential costs associated with carbon emissions, and




Whereas extensive legislation has been introduced at the state and federal level aimed at
reducing emissions of CO2 from US corporations.

THEREFORE, THE SHAREHOLDERS RESOLVE that Great Plains shall prepare a financial
analysis, at reasonable cost and omitting proprietary information, of the impact of a $15 tax per
ton of CO2 emitted on projected Great Plains financial results for a period of 10 years after such
a tax is effective.

This report should be made available to shareholders by July 15, 2006, and shall be included in
the next Annual Report thereafter.

Discussion: We believe that incorporating a carbon tax estimate in the long range electric
generation capacity planning of the company is in the financial interest of Great Plains Energy's
shareholders, who will be well served by a rigorous analysis of the company's current and

future financial exposure to enactment of a carbon tax. We also believe that Great Plains Energy
must begin planning to mitigate the financial impacts of a carbon tax on the company.
Contingency planning for a carbon tax is critical for Great Plains Energy's financial future, and
full coverage of the carbon tax exposure should be required in the company's annual reports.
Great Plains shareholders deserve no less. We urge you to vote FOR this resolution.

Bartlett Naylor

Capital Strategies Consulting, Inc.
703.786.7286 _
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Exhibit B
English Mark

From: English Mark

Sent: Friday, December 02, 2005 11:26 AM
To: ‘bartnaytor@aol.com’

Cc: Curry Barbara

Subject: Shareholder Proposal of The Sierra Club

Dear Mr. Naylor:
Please see the attached document responding to your November 21, 2005 email.

Regards,

Mark G. English

Great Plains Energy Services
1201 Walnut

Kansas City, MO 64106
(816) 556-2608

(816) 556-2418 (fax)
mark.english@kcpl.com

Bartiett_Naylor_Ltr
_12-2-2005....
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QREAT PLAIMS ENERAY

December 2, 2005

VIA E-MAIL (bartnaylor@aol.com)

Mr. Bartlett Naylor
Capital Strategies Consulting, Inc.
Arlington, Virginia

Re:  Shareholder Proposal of The Sierra Club

Dear Mr. Naylor:

This letter acknowledges receipt of your e-mail dated November 21, 2005 requesting that Great
Plains Energy Incorporated include a resolution of The Sierra Club in its proxy statement for its
2006 annual meeting.

In order to have a proposal included in a company’s proxy statement, the proponent must meet
the eligibility and procedural requirements under rules of the Securities and Exchange
Commission (“SEC”) relating to shareholder proposals. One of those requirements is that the
proponent show proof that it continuously held, for a period of at least one year by the date it
submits its proposal, at least $2,000.00 in market value, or 1%, of the company’s securities
entitled to vote on the proposal at the shareholder meeting. The proposal you submitted did not

include any of the required proof of The Sierra Club’s ownership of the common stock of Great
Plains Energy.

It appears that The Sierra Club may hold its shares through a brokerage firm or bank, as our
records do not show that The Sierra Club is a record holder of common stock of Great Plains
Energy. We do not have access to information that would allow us to verify that The Sierra Club
meets the ownership requirement under the SEC’s rules. Therefore, please send me a record
from The Sierra Club’s brokerage firm or bank (or other nominee) verifying that The Sierra Club
has continuously held the required amount of common stock of Great Plains Energy for at least
the one-year period ending November 21, 2005. Please also send us evidence that you have been
appointed as proxy for The Sierra Club.

Please send this information to me either by e-mail or regular mail at my e-mail or the mailing
address shown above. Your response must be sent or postmarked no later than 14 days from the
date you receive this letter, or Great Plains Energy will be entitled to exclude the proposal of The
Sierra Club from its proxy statement pursuant to the SEC rules. To avoid any errors or
misunderstandings, I suggest that you use a form of mail that provides proof of delivery.

GREAT PLAINS ENERGY SERVICES & 1201 WALNUT STREET » POST OFFICE BOX 418679 n  KANSAS CITY, MO. 64141-9679 » {816) 556-2200
WWW.GREATPLAINSENERGY.COM




Mr. Bartlett Naylor
December 2, 2005
Page 2

For your information, I have enclosed a copy of the SEC’s rules relating to shareholder
proposals.

Sincerely,

Barbara B. Curry 2
ent, Corporate Services and

Senjor Vice Presid
Corporate Secretary

Attachments




Rule 14a-8 -~ Proposals of Security Holders

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual
or special meeting of shareholders. In summary, in order to have your shareholder proposal
included on a company's proxy card, and included along with any supporting statement in its
proxy statement, you must be eligible and foliow certain procedures. Under a few specific
circumstances, the company is permitted to exclude your proposal, but only after submitting
its reasons to the Commission. We structured this section in a question-and- answer format
so that it is easier to understand. The references to "you" are to a shareholder seeking to
submit the proposal.

a.

Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you
intend to present at a meeting of the company's shareholders. Your proposal should
state as clearly as possible the course of action that you believe the company should
follow. If your proposal is placed on the company's proxy card, the company must
also provide in the form of proxy means for shareholders to specify by boxes a
cholce between approval or disapproval, or abstention. Unless otherwise indicated,
the word "proposal” as used in this section refers both to your proposal, and to your
corresponding statement in support of your proposal (if any).

Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the
company that I am eligible?

In order to be eligible to submit a proposal, you must have continuously held
at least $2,000 in market value, or 1%, of the company's securities entitled
to be voted on the proposal at the meeting for at least one year by the date
you submit the proposal. You must continue to hold those securities through
the date of the meeting.

If you are the registered holder of your securities, which means that your
name appears in the company's records as a shareholder, the company can
verify your eligibility on its own, although you will still have to pravide the
company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, if like
many shareholders you are not a registered holder, the company likely does
not know that you are a shareholder, or how many shares you own. In this
case, at the time you submit your proposal, you must prove your eligibility
to the company in one of two ways:

i The first way is to submit to the company a written statement from
the "record” holder of your securities (usually a broker or bank)
verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also
include your own written statement that you intend to continue to
hoid the securities through the date of the meeting of shareholders;
or

i, The second way to prove ownership applies only if you have filed a
Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or




amendments to those documents or updated forms, reflecting your
ownership of the shares as of or before the date on which the one-
year eligibility period begins. If you have filed one of these
documents with the SEC, you may demonstrate your eligibility by
submitting to the company:

A. A copy of the schedule and/or form, and any subsequent
amendments reporting a change in your ownership level;

B. Your written statement that you continuously held the
required number of shares for the one-year period as of the
date of the statement; and

C. Your written statement that you intend to continue
ownership of the shares through the date of the company's
annual or special meeting.

Question 3: How many proposals may I submit: Each shareholder may submit no
more than one proposal to a company for a particular shareholders' meeting.

Question 4: How long can my proposal be? The proposal, including any
accompanying supporting statement, may not exceed 500 words.

Question 5: What is the deadline for submitting a proposal?

1. If you are submitting your proposal for the company's annual meeting, you
can in most cases find the deadline in last year's proxy statement. However,
if the company did not hold an annual meeting last year, or has changed the
date of its meeting for this year more than 30 days from last year's meeting,
you can usually find the deadline in one of the company's quarterly reports
on Form 10- Q or 10-QSB, or in shareholder reports of investment
companies under Rule 30d-1 of the Investment Company Act of 1340,
[Editor's note: This section was redesignated as Rule 30e-1. See 66 FR
3734, 3759, Jan. 16, 2001.] In order to avoid controversy, shareholders
should submit their proposals by means, including electronic means, that
permit them to prove the date of delivery.

2. The deadline is calculated in the following manner if the proposal is
submitted for a regularly scheduled annual meeting. The proposal must be
received at the company's principal executive offices not less than 120
calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting.
However, if the company did not hold an annual meeting the previous year,
or if the date of this year's annual meeting has been changed by more than
30 days from the date of the previous year's meeting, then the deadline is a
reasonable time before the company begins to print and mail its proxy
materials.

3. If you are submitting your proposal for a meeting of shareholders other than
a regularly scheduled annual meeting, the deadline is a reasonable time
before the company begins to print and mail its proxy materials.




f. Question 6: What if 1 fail to follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section?

1. The company may exclude your proposal, but only after it has notified you of
the problem, and you have failed adequately to correct it. Within 14 calendar
days of receiving your proposal, the company must notify you in writing of
any procedural or eligibility deficiencies, as well as of the time frame for your
response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company's notification.
A company need not provide you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a proposal by the
company's properly determined deadline. If the company intends to exclude
the proposal, it will later have to make a submission under Rule 14a-8 and
provide you with a copy under Question 10 below, Rule 14a-8(j).

2. If you fail in your promise to hold the required number of securities through
the date of the meeting of shareholders, then the company will be permitted
to exclude all of your proposals from its proxy materials for any meeting
held in the following two calendar years.

g. Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden is on the company
to demonstrate that it is entitled to exclude a proposal.

h. Question 8: Must I appear personally at the shareholders’ meeting to present the
proposal?

1. Either you, or your representative who is qualified under state law to present
the proposal on your behalf, must attend the meeting to present the
proposal. Whether you attend the meeting yourself or send a qualified
representative to the meeting in your place, you should make sure that you,
or your representative, follow the proper state law procedures for attending
the meeting and/or presenting your proposal.

2. If the company holds it shareholder meeting in whole or in part via electronic
media, and the company permits you or your representative to present your
proposal via such media, then you may appear through electronic media
rather than traveling to the meeting to appear in person.

3. If you or your qualified representative fail to appear and present the
proposal, without good cause, the company will be permitted to exclude ali
of your proposals from its proxy materials for any meetings held in the
following two calendar years.

i. Question 9: If I have complied with the procedural requirements, on what other
bases may a company rely to exclude my proposal?

1. Improper under state law: If the proposal is not a proper subject for action
by shareholders under the laws of the jurisdiction of the company's
organization;




Note to paragraph (i)(1)

Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by
shareholders. In our experience, most proposals that are cast as
recommendations or requests that the board of directors take specified
action are proper under state law. Accordingly, we will assume that a
proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.

Violation of law: 1f the proposal would, if implemented, cause the company
to violate any state, federal, or foreign law to which it is subject;

Not to paragraph (i)(2)

Note to paragraph (i}(2): We will not apply this basis for exclusion to permit
exclusion of a proposal on grounds that it would violate foreign law if

compliance with the foreign law could result in a violation of any state or
federal law.

Violation of proxy rules: If the proposal or supporting statement is contrary
to any of the Commission's proxy rules, including Rule 14a-9, which
prohibits materially false or misleading statements in proxy soliciting
materials;

Personal grievance; special interest: If the proposat relates to the redress of
a personal claim or grievance against the company or any other person, or if
it is designed to result in a benefit to you, or to further a personal interest,
which is not shared by the other shareholders at large;

Relevance: If the proposal relates to operations which account for less than
S percent of the company's total assets at the end of its most recent fiscal
year, and for less than 5 percent of its net earning sand gross sales for its
most recent fiscal year, and is not otherwise significantly related to the
company's business;

Absence of power/authority: If the company would lack the power or
authority to implement the proposal;

Management functions: If the proposal deals with a matter relating to the
company's ordinary business operations;

Relates to election: If the proposal relates to an election for membership on
the company's board of directors or analogous governing body;




9. Conflicts with company's proposal: If the proposal directly conflicts with one

of the company's own proposals to be submitted to shareholders at the
same meeting.

Note to paragraph (i)(9)

Note to paragraph (i)(9): A company's submission to the Commission under
this section should specify the points of conflict with the company's proposal.

10. Substantially implemented: If the company has already substantially
implemented the proposal;

11. Duplication: If the proposal substantially duplicates another proposal
previously submitted to the company by another proponent that will be
included In the company's proxy materials for the same meeting;

12. Resubmissions: If the proposat deals with substantially the same subject
matter as another proposal or proposals that has or have been previously
included in the company's proxy materials within the preceding 5 calendar
years, a company may exclude it from its proxy materials for any meeting
held within 3 calendar years of the last time it was included if the proposal
received:

i Less than 3% of the vote if proposed once within the preceding S
calendar years;

ii. Less than 6% of the vote on its last submission to shareholders if
proposed twice previously within the preceding 5 calendar years; or

fii. Less than 10% of the vote on its last submission to shareholders if
proposed three times or more previously within the preceding 5
calendar years; and

13. Specific amount of dividends: If the proposal relates to specific amounts of
cash or stock dividends.

j. Question 10: What procedures must the company follow if it intends to exclude my
proposal?

1. If the company intends to exclude a proposal from its proxy materials, it
must file its reasons with the Commission no later than 80 calendar days
before it files its definitive proxy statement and form of proxy with the
Commission. The company must simultaneously provide you with a copy of
its submission. The Commission staff may permit the company to make its
submission later than 80 days before the company files its definitive proxy
statement and form of proxy, if the company demonstrates good cause for
missing the deadline.




2. The company must file six paper copies of the following:

i The proposal;

ii. An explanation of why the company believes that it may exclude the
proposal, which should, if possible, refer to the most recent

applicable authority, such as prior Division letters issued under the
rule; and

il A supporting opinion of counsel when such reasons are based on
matters of state or foreign law.

k. Question 11: May I submit my own statement to the Commission responding to the
company’s arguments?

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company
makes its submission. This way, the Commission staff will have time to consider fully

your submission before it issues its response. You should submit six paper copies of
your response.

l.  Question 12: If the company includes my shareholder proposal in its proxy
materials, what information about me must it include along with the proposal itself?

1. The company's proxy statement must include your name and address, as
well as the number of the company's voting securities that you hold.
However, instead of providing that information, the company may instead
include a statement that it will provide the information to shareholders
promptly upon receiving an oral or written request.

2. The company is not responsible for the contents of your proposal or
supporting statement.

m. Question 13: What can 1 do if the company includes in its proxy statement reasons

why it believes shareholders should not vote in favor of my proposal, and 1 disagree
with some of its statements?

1. The company may elect to include in its proxy statement reasons why it
believes sharehoiders should vote against your proposal. The company is
allowed to make arguments reflecting its own point of view, just as you may
express your own point of view in your proposal's supporting statement.

2. However, if you believe that the company's opposition to your proposal
contains materially false or misleading statements that may violate our anti-
fraud rule, Rule 14a-9, you should promptly send to the Commission staff
and the company a letter explaining the reasons for your view, along with a
copy of the company's statements opposing your proposat. To the extent
possible, your letter should include specific factual information
demonstrating the inaccuracy of the company's claims. Time permitting, you
may wish to try to work out your differences with the company by yourself
before contacting the Commission staff.




We require the company to send you a copy of its statements opposing your
proposal before it mails its proxy materials, so that you may bring to our
attention any materially false or misleading statements, under the following
timeframes:

i. If our no-action response requires that you make revisions to your
proposal or supporting statement as a condition to requiring the
company to include it in its proxy materials, then the company must
provide you with a copy of its opposition statements no later than 5
calendar days after the company receives a copy of your revised
proposal; or

ii. In all other cases, the company must provide you with a copy of its
opposition statements no later than 30 calendar days before its files
definitive copies of its proxy statement and form of proxy under Rule
14a-6.
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Exhibit D

English Mark

From: bartnaylor@aol.com

Sent: Monday, December 05, 2005 6:12 PM

To: Mark.English@kcpt.com; deo@gendlermann.com; tanya.tolchin@sierraclub.org
Subject: Re: Shareholder Proposal of The Sierra Club

Mr. English:

| just you faxed a letter from Schwab regarding the Sierra Club's
ownership. Please confirm receipt by return email. Please advise if you
consider it in order.

Bartlett Naylor
Capital Strategies Consuiting, Inc.
703.786.7286

<>

B (((

T T (T (o

--—Original Message-----

From: English Mark <Mark.English@kcpl.com>

To: 'bartnaylor@aol.com' <bartnaylor@aol.com>

Cc: Curry Barbara <Barbara.Curry@me00.kcpl.com>
Sent: Fri, 2 Dec 2005 11:26:07 -0600

Subject: Shareholder Proposal of The Sierra Club

Dear Mr. Naylor:

Please see the attached document responding to your November 21, 2005
email.

Regards,

Mark G. English

Great Plains Energy Services
1201 Walnut

Kansas City, MO 64106
{816) 556-2608

(816) 556-2418 (fax)
mark.english@kcpl.com

<<Bartlett Naylor Ltr_12-2-2005.pdf>>
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David E. Ortman T L
Chair, Shareholder Action Task Force Pl e
7043 22nd Ave N.W.

Seattle, WA

(206) 789-6136 tel/fax
deortman@msn.com

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F. Street N.E.

WA D.C. 20549

January 13, 2006

RE: Great Plains Energy Incorporated: Opposition to Omission of Shareholder Proposal
Submitted by the Sierra Club:

Dear SEC:

The following is a response to the December 29th letter from Great Plains Energy requesting that
no action be taken by the Securities and Exchange Commission if they omit the Sierra Club's
shareholder resolution (see enclosed). We appreciate the opportunity to respond. First, Sierra
Club has owned stock in Great Plains Energy continuous for a year from our filing of the
resolution (see enclosed). By copy of this letter we have provided Great Plains with the most
recent verification from Schwab as well. We believe this should resolve the question of our
eligibility to submit a proposal.

Second, Great Plains Energy argues that day-to-day business matters that do not involve
significant social policy issues pertain to a company's ordinary business operations. We believe
that global warming and related carbon emissions are significant social policy issues (see
enclosed list of recent global warming studies). The supporting statement merely reports that the
PUC in California has issued a ruling requiring large electric utilities to explicitly account for the
financial risk associated with greenhouse gas emissions. The Sierra Club resolution calls for a
straight forward financial analysis of the impact to the company of a $15 tax per ton of CO2.
Corporations should be prepared to analyze the impacts of emerging significant social and
environmental policies on the corporation and shareholders. This should include being prepared
to analyze the impacts of new emerging tax polices.

In the past, the SEC staff have refused to allow corporations to hide behind Rule 14a-8(1)(7) (a
company may omit a proposal if it "deals with a matter relating to the company's ordinary
business operations"). SEC staff have previously refused to allow a company to omit a



resolution calling for a postponement in the expansion of a gold/copper milling operations,
ending a corporation's cooperation with a foreign government's military, and allowing
independent environmental monitoring of the corporations operations by non-governmental
organizations. See Freeport-McMoRan Copper & Gold (Feb. 10, 1997) (refusing to allow
company to omit the proposal under [then] rule 14a-8(c)(7) as ordinary business). Similarly, a
new energy tax would not be the company's ordinary business, it would be something new,
something outside its ordinary business.

We believe that we meet the requirements to file a shareholder proposal and that our proposal
does not fall within ordinary business operations. We believe the Great Plains shareholders have
the right to review cast an advisory ballot on this resolution.

Sincerely,
D Y. & O frea

David E. Ortman ‘ ‘

Chair; Shareholder Action Task Force

7043 22nd Ave N.W. . , , Co
Seattle, WA~ ' - o
(206) 789-6136 tel/fax ' . , .
deortman@msn.com

Encl. Sierra Club Resolution
Schwab letter of verification
Global Warming List of Studies

cc: Great'Plains Energy




2006 Sierra Club Resolution to Great Plains Energy

Whereas, Great Plains Energy, by operating coal burning power plants, is emitting millions of
tons of CO2 annually, which is a greenhouse gas, and

Whereas scientific evidence of global warming has become increasingly accepted, and,

Whereas public understanding of global warming has become increasingly heightened in recent
years, and

Whereas public concern pertaining to global warming has been gfeatly increased by the severity
of hurricanes Katrina and Rita, and

Whereas the CEO of Duke Energy Corporation, Paul Anderson, has publicly called for a
mandatory national carbon tax in order to ensure that financial impacts are distributed
appropriately as the nation take steps to reduce the carbon intensity of our economy, in his
keynote speech to about 700 civic and business leaders at the Charlotte Business Journal's annual
Power Breakfast April 7, 2005, and

Whereas the Public Utilities Commission of the State of California has issued a ruling requiring
large electric utilities to explicitly account for the financial risk associated with greénhouse gas
emissions by incorporating costs of between $8 and $25 per ton of CO2 emissions in their long
range planning for electric generation capacity decisions to ensure that California will be fully
appraised of the potential costs associated with carbon emissions, and

Whereas extensive legislation has been introduced at the state and federal level aimed at
reducing emissions of CO2 from US corporations.

THEREFORE, THE SHAREHOLDERS RESOLVE that Great Plains shall prepare a financial
analysis, at reasonable cost and omitting proprietary information, of the impact of a $15 tax per
ton of CO2 emitted on prOJected Great Plains financial results for a period of 10 years after such
a tax is effective.

This report should be made available to shareholders by July 15, 2006, and shall be included in
the next Annual Report thereafter.

Discussion: We believe that incorporating a carbon tax estimate in the long range electric
generation capacity planning of the company is in the financial interest of Great Plains Energy's
shareholders, who will be well served by a rigorous analysis of the company's current and future
financial exposure to enactment of a carbon tax. We also believe that Great Plains Energy must
begin planning to mitigate the financial impacts of a carbon tax on the company. Contingency
planning for a carbon tax is critical for Great Plains Energy's financial future, and full coverage
of the carbon tax exposure should be required in the company's annual reports. Great Plains
shareholders deserve no less. We urge you to vote FOR this resolution.
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Janvary 4, 2006

Sterra Club

Attn: Hamilton Leong

85 Second St., 2™ Floor

San Francisco CA 94105

RE: ST 8769-0836

Dear Mr. Leong;

I am writing &t your request of January 4, 2006, to confirm the number of shares of Great
Plains Energy (GXP) held in the street name of Charles Schwab & Co. Ine., for the
benefit of the Sierra Club Inc. scoount, SF 8769-0836.

The Sierra Club purchased 107 shares of Great Plaing Energy Inc (GXT) on 10-24-04.
The Sierra Club has continyously held the 107 shares of GXP since 10-24-04.

Please feel free to call me at 602-355-5000 should you have any questions.

Drpars}—

Kimberly McCauley
Senjor Relationship Specialist
Charles Schwab & Co. Inc.

Chanos Seliwae & Co, ine Mamben S|RC
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A summary of recent findings on the changing giobal climate.

o 3 ey 1 REHT S PR
STUDEES BY YEAR:

fintro] 12005] [2004] [2003] [2000to 2002]

Pumping Up the Volume

EIA, Emissions of Greenhouse Gases in the United States 2004
{December 2005)

EIA, Annual Energy Outlook 2006

(December 2005)

Global warming pollution emitted in the United States reached the highest level ever
recorded in 2004, according to an Energy Information Administration (EIA) report released
in December. This stands in stark contrast to the White House's assertion at the Montreal
global warming talks just two weeks earlier that their voluntary policies were having a
significant effect on emissions. Total emissions of heat-trapping gases grew by 139 million
tons from 2003 to 2004, which represents a 2 percent increase. Transportation emissions
grew by 3.1 percent, the largest jump since 1990. Overall 2004 emissions were 16 percent
higher than just 15 years ago. Based on current policies, the EIA projects that these trends
will only continue, leading to a further 38 percent increase in emissions by 2030.

e For more information; EIA greenhouse gas report; EIA Annual Energy Outlook 2006

Hotter and Hotter

J. Hansen et al., GISS Surface Temperature Analysis

(December 18, 2005)

World Meteorological Organization (WMQO) Statement on the Status of the Global Climate ir
2005

(December 15, 2005)

Global temperature data covering the meteorological year from December 2004 through
November 2005 show 2005 tied with 1998 as the hottest year on record. The year 2005
continues the clear global warming trend of the last several decades by equaling the record
warmth of 1998 without a boost from EI Nino, which in 1998 added extra heat from the
ocean to the earth's surface. The 10 warmest years on record have now all occurred since
1990.

e For more information: Hansen report; WMO statement
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Arctic Meitdown

C. Monnett, J.S. Gleason, and L.M. Rotterman. Presentation at the' Somety for Marine
Mammalogy 16th Biennial Conference on the Biology of Marine Mammals
{December 12-16, 2005)

J. T. Overpeck, et al., EosEos 86, 309

(August 23, 2005)

National Snow and Ice Data Center press release

(September 28, 2005)

D.M. Lawrence and A.G. Slater, Geophysical Research Letters 32, L24401
{December 17, 2005)

A December 2005 report, drawn from aerial photographs taken in Alaska, showed that pola
bears are literally drowning due to the loss of Arctic ice from global warming. Forced to
swim long distances when the sea ice off the north coast of Alaska retreated a record 160
miles, :at least four polar bears, and perhaps as many as 40, drowned in September 2004.
-Arctic ice retreat set another record in 2005, marking the fourth year in a row of record or
near-record minimum Arctic sea ice extent, leading researchers at the National Snow and
Ice Data Centér and the University of Washington to conclude that "Arctic sea ice is likely
on an accelerating, long-term decline." A comprehensive review by leading Arctic scientists
concurred, finding that the Arctic is on a trajectory toward becoming ice-free in summer
during this century. Permafrost on land is also melting at an alarming rate. New simulations
that include permafrost dynamiics in a global climate model project that with continued rapid
growth of global warming poliution, two-thirds of the northern hemisphere's near-surface
permafrost (to a depth of 11 feet) would melt by 2050 and more than 90 percent would melt
by the end of the century

e For more information: NSIDC press release

‘¢ .. .- Itsthe Heat and the Humidity = .. . o

, B. Soden, et al., Science 310, 841 O

: ‘ (November 4, 2005) : S o

o EIA, Annual Energy Outlook 2006 o
- S (December 2005)

Water vapor traps more heat than any other constituent of the atmosphere. In contrast to
carbon dioxide and other global warming pollutants, however, the amount of water vapor in
the atmosphere is not significantly influenced by direct emissions from human sources.
Rather, it is determined by the balance between evaporation from the earth's surface and
rainfall. Recent satellite measurements confirm that this balance tends to keep global
average relative humidity (the amount of water vapor in the atmosphere relative to the
maximum amount it can hold) nearly constant. Because warmer air can hold more water,
this implies that global warming results in an increase in the amount of heat trapped by
water.vapor, fueling additional warming. This constitutes a powerful positive feedback
mechanism which approximately doubles the direct heating from adding carbon dioxide to
the atmosphere, according to climate models.

Some global warming naysayers, most notably Richard Lindzen of the Massachusetts
Institute of Technology, had questioned the water vapor feedback mechanism, speculating
that atmospheric circulation patterns in the tropics could dry, rather than moisten, the upper
troposphere. If this were true, a given increase in heat-trapping pollution would produce far
less global warming than projected by current climate models. Lindzen's tropospheric drying
hypothesis, however, is clearly rejected by the study made by Brian Soden of the University
of Miami and colleagues at the University of Colorado, Princeton and the National Oceanic
and Atmospheric Administration (NOAA). Using satellite measurements of infrared radiatior
originating from water vapor in the upper troposphere, these researchers found that the
amount of water vapor in that critical zone increased between 1982 and 2004, in
accordance with climate model simulations. The results are consistent with constant relative
humidity and inconsistent with Lindzen's suggestion of upper tropospheric drying. This

httq://www.nrdc.org/ globalWarming/ fgwscieneeZOOS .asp [ 1/12/2006
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_ finding eliminates what was perhaps the most fundamental challenge to mainstream global
warming projections.

The Core of the Problem
U. Siegenthaler et al., Science 310, 1313
(November 25, 2005)

Air bubbles trapped in Greenland and Antarctic ice sheets provide the most detailed record
of the composition of the earth's atmosphere going back thousands of years. New results
from the European ice coring project in Antarctica extend the record back to 650,000 years
before the present and confirm that the current atmospheric carbon dioxide concentration o
380.parts per million (ppm) is much higher than anything on record. The relative abundance
of different oxygen isotopes in the ice also provides a global temperature indicator. These
data reveal that temperature and CO2 concentrations have been closely coupled during the
entire period, with CO2 concentrations averaging 180 ppm during ice ages and 260 ppm'to
280 ppm during warmer interglacial periods. The CO2 concentration never exceeded 300
- ppm untnl humans began burnmg billions: of tons of fossn fuels

" For more information: Science Magazine, article abstract

1y

Puttlng a Fine Pomt on Chmate Extremes , .
Diffenbaugh et al., Proceedings of the National Academy of Sciences 102, 15774
(November 1 2005)

it

Global warming projections are usually described in terms of increases in global mean
temperature, but the largest impacts may come from extreme events, such as severe
storms, heat waves and droughts. By their véry nature, extreme events are hard to study
and predict precisely because they are relatively rare and because they can be influenced
by local factors, such as terrain and snow pack. New research by scientists at Purdue
University and the Abdus Salam International Center for Theoretical Physics overcomes
some of these challenges by using a high resolution regional' model driven by large scale
conditions calculated by a global model. This approach allowed the scientists to double bot!
the resolution and the time period of their simulation compared with previous studies. All
parts of the United States would experience at least a doubling in the frequency of
extremely hot days (defined as hotter than 95 percent of days in the current climate), with

. the Southwest being particularly hard hit with up to 100 additional extremely hot days each
year. The frequency of extremely wet days would also increase, with the Pacific Northwest
expected to see the largest effect. Unfortunately, the increase in heavy rains would not
necessarily make more water available for hydropower or irrigation because natural and
engineered reservoirs are often overwhelmed by severe storms. Moreover, both the
Northwest and the Guif Coast would also see an increase in the number of dry days, giving
truth to the old adage: When it rains, it pours. :

o For more information: PNAS website, article abstract

More Players on the Hockey Team

E. R. Wahl and C.M. Ammann, Robustness of the Mann, Bradley, Hughes Reconstruction
of Surface Temperatures: Examination of Criticisms Based on the Nature and Processing o
Proxy Climate Evidence, Climate Change

(forthcoming)

New reconstructions of the earth's temperature for the last 1000 years confirm that the last
several decades are most likely the warmest such period not just of the last century, but of
the entire millennium. Thermometer readings with adequate global coverage are only

available for about the last 150 years, so scientists have to rely on "proxy" records, such as

http://www.nrdc.org/ globaIWarmmg/fgwsmenceZOO5 asp | 1/12/2006
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tree rings, ice cores, and the distribution of plant pollen, to extrapolate back in time. This is
accomplished using complicated statistical techniques, with increasing uncertainty the
further back you go. Nonetheless, several independent groups of researches have reached
similar conclusions. Their results resemble a hockey stick with the blade pointing up and to
the right -- in other words, global temperatures were relatively steady for about 900 years
and then turned up sharply during the 20th Century (see figure). This strongly reinforces the
conclusion from other evidence (see, e.g., "smoking gun" above) that recent global warming
is due to heat-trapping pollution.

Global warming naysayers, however, have singled out one analysis -- that of Mann, Bradley
and Hughes, 1998 -- for attack. They claim that these researchers made statistical errors
and inappropriately excluded certain data from their analysis. The charges were repeated ir
the Wall Street Journal and in a letter to the researchers from Joe Barton, Chairman of the
powerful House Energy and Commerce Committee. Barton's letter reads more like an
inquisition than an open minded investigation, and objections have been registered by the
President of the National Academy of Sciences, the Executive Director of the American
Association for the Advancement of Science, and Barton's Republican colleague Sherwood
Boehlert, Chairman of the House Science Committee, among others. Most importantly,
Mann et al.'s findings have recently been validated -- and those of their critics rejected -- by
" scientists at the National Center for Atmospheric Research. It remains to be seen whether
naysayers will continue to face off against the hockey team or aim at a new target.

o For more information: The National Center for Atmospheric Research and the UCAR Office of
Programs

Satellite and Surface Temperature Records Reconclled
C.A. Mears and F.J. Wentz, Science =~ -~ = 7%
(August 11, 2005) ’

A. Revkin, "Errors Cited in Assessmg Climate Data " New York T/mes
(August 12, 2005) - & S

J i
O

A puzzllng dlscrepancy among different approaches to measuring global warming was
resolved when scientists discovered an error in previous calculations used to correct
satellite temperature readings for gradual drift in when they were taken in the diurnal cycle.
Global warming naysayers had long pointed to satellite-based temperature measurements
published by two scientists at the University of Alabama as evidence that there was great
uncertainty about global warming. These measurements appeared to show that the earth's
atmosphere was warming far more slowly than the earth's surface, contrary to the
expectations of climate scientists and the predictions of climate models used to forecast the
effects of increases in heat-trapping pollution. Scientists at Remote Sensing Systems
reanalyzed the raw satellite data and found that the lower atmosphere is actually warming
slightly faster than the surface, in agreement with theory and models. These scientists
found that the previous analysis of the satellite data had inaccurately corrected for changes
in the satellites' measurement time due to decay of their orbit. The diurnal temperature
cycle of warmer temperatures during the day and cooler temperatures at night means that ¢
gradual change in measurement time introduces a spurious temperature trend that must be
removed from the data. The University of Alabama scientists have now acknowledged that
they made a mistake and have adjusted their data series, making it much more in line with
other results.

e For more information: Science Magazine

Warm Seas Fuel More Destructive Storms
K. Emanuel, Nature (online)

{July 31, 2005)

P. Webster et al., Science 309: 1844;
{September 16, 2005)
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"An eerily prophetic paper, published one month before Hurricane Katrina slammed into the
'Gulf Coast, found that the destructive power of hurricanes is increasing along with ocean

, ctemperatures Climate models predict that global warming will make hurricanes stronger,

""" but most studies of the hurricane record do not reveal a clear pattern. A new analysis by
‘hurricane expert Kerry Emanuel of MIT, however, found that a measure of the total
destructive potential of hurricanes has increased markedly during the last 30 years.
Emanuel combined information on storm duration with wind speed records to calculate the
"power dissipation index." This index is strongly correlated with sea surface temperatures
and has nearly doubled during the last 30 years in the Atlantic and Pacific basins. While
natural cycles in the pattern of ocean circulation likely played a role, Emanuel attributes at
least part of the increase to global warming.

Peter Webster and colleagues at the Georgia Institute of Technology and the National
Center for Atmospheric Research reached a similar conclusion when they independently
. .examined the intensity of hurricanes in the Atlantic, Pacific and Indian oceans over the last
. 35 years. These researchers also did not see a trend in the total number of hurricanes or
tropical storms, but they did see a dramatlc rise in the number of the most severe category
4 and 5 storms. Both the total number. of these extremely dangerous storms and the
percentage of total storms in these categones increased.in every ocean basin. The total
number of such storms jumped from 171 inh the period from 1975 to 1989, to 269 storms
between 1990 aind 2004; at the same time the proportion of storms in the strongest
categories went from 20 percent to 35 percent.
. . . ot . Lt : -

¢ For more information: Nature Magazine; Science Magazine

Science Academies Call for Prompt Actlon B

(June 7, 2005)
In the run up to the Gleneagles GS Summlt in early July 2005 11 national science
academies (all G8 nations plus China, India and Brazil) stated that "The scientific

. understandtng of climate change is now sufficiently clear to justify nations taking prompt
action." The statement on global warming called on world leaders to acknowledge that the
threat of cllmate change is clear and increasing, to recognize that delayed action will
increase the risk of adverse.effects and likely increase costs, to identify cost-effective steps
that can be implemented to substantially reduce global greenhouse gas emissions, to ..
develop and depioy clean energy technologies along with approaches to energy efficiency,
‘and to work with developing nations to enable them to develop innovative solutions for
mitigating and adapting to climate change. .

e For more information: Joint science academies' statement

Ocean Warming -- The Smoking Gun of Global Warming
J. Hansen et al., Science 2005 308:1431;

(April 28, 2005) . ‘

T.P. Barnett et al., Science 2005 309:284;

(June 2, 2005)

New precise measurements of the accumulation of heat in the earth's ocean confirm that
heat-trapping pollution is the primary cause of global warming. Two research teams, led by
scientists at the Scripps Institution for Oceanography and NASA's Goddard Institute for
Space Studies, reached the same conclusion independently. Their measurements show
that not only are the earth's land and ocean surfaces warming, but that the heating has
penetrated more than 1000-feet into the oceans' depth. These observations clear away any
question of whether the warming trend seen in surface readings could be a spurious result
of changes in land use and weather station locations. They can only be explained as the
result of the thickening blanket of heat-trapping pollution in the atmaosphere, which causes

http://www .nrdc.org/globalWarming/fgwscience2005.asp- O 1/12/2006
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the earth to retain excess energy from the sun. The NASA group quantified this energy
imbalance (0.85 plus or minus 0.15 watts per square meter of the earth's surface, or more
than 100 times the output of all electric power plants in the world) and found that it closely
matched the imbalance predicted by their climate model. "This energy imbalance is the
'smoking gun' that we have been looking for" according to Jim Hansen, director of the
NASA Goddard Institute for Space Studies and the lead author of one of the studies.

e For more information: Science Magazine
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A summary of recent findings on the changing global climate.

STUDIES BY YEAR: (intro] [200S] {2004] [2003] [2000t0 2002}

Impacts of a Warming Arctic: Arctic Climate Impact Assessment
Arctic Council
(November 2004)

The Arctic is warming almost twice as fast as the rest of the world, with significant impacts
apparent now, according to a major new four-year study conducted by an international tean
of 300 scientists. The Arctic Climate Impact Assessment found that in Alaska, western
Canada and eastern Russia average winter temperatures have increased as much as 4
degrees to 7 degrees Fahrenheit in the past 50 years. Inuit elders are reporting that hunting
has become more difficult and dangerous due to less reliable sea-ice conditions. Even the
most conservative estimates project that Arctic sea ice during the summer will decline by 5(
percent by the end of this century, with some models showing near-complete
disappearance of summer sea ice. This is very likely to have devastating consequences for
polar bears and some species of seals, as well as for local people for whom these animals
are a primary food source. Changes being observed in the Arctic now are a bellwether for
the rest of the world and have global implications: More sunlight is absorbed by open water
and bare ground than by shiny sea ice and snow, and melting glaciers will accelerate sea-
level rise.

o For more information: Arctic Climate Impact Assessment website

Melting Ice Caps

Thomas et al., Science 2004 306: 255-258

(October 8, 2004)

Rignot et al., Geophysical Research Letters, Vol. 31, No. 18, L18401
(September 22, 2004)

Scambos et al., Geophysical Research Letters, Vol. 31, No. 18, L18402
{September 22, 2004)

Reports from Earth's poles paint a disturbing picture of global warming and indicate that
vast ice sheets in Greenland and Antarctic are vulnerable to collapse. The latest satellite
images produced by NASA's Josefino Comiso show that perennial Arctic sea ice has
declined by more than 20 percent since 1979. The minimum ice extent seen on September
11, 2004 was similar to the minimum seen in 2003 and only slightly larger than the record
low ice extent seen in 2002. At the other pole, NASA and University of Colorado researches
found that the break up of the Larsen B ice shelf in 2002 led to a significant acceleration of
West Antarctic glaciers flowing into the Weddell Sea. On the other side of West Antarctica
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researchers also found that glaciers flowing into the Amundsen Sea have sped up
considerably during the last decade. Together these findings show that the melting of West
Antarctic glaciers is accelerating sea level rise and increase concefn that the West Antarctic
ice sheet could collapse, raising sea levels by as much as 20 feet over a few centuries.

o For more information: Science Magazine; Geophysical Research Letters

Impact of Global Warming on Hurricane Intensity
Knutson and Tuleya, Journal of Climate Vol. 17, No. 18
(September 15, 2004)

As Floridians continue to dig out after being struck by a record four hurricanes in one year,
many people are wondering whether global warming is playing a role. Scientists know that
warm sea surface temperatures provide the energy source for tropical storms, but many
other factors influence whether hurricanes form and which way they go. While scientists
disagree about what role, if any, global warming played in 2004's extraordinary hurricane
season, a new study by researchers at NOAA's Princeton laboratory shows clearly that
global warming will increase the intensity of hurricanes over time. Using a version of
NOAA's hurricane prediction model, the scientists created 648 virtual hurricanes under
current climate conditions and an equal number under climate conditions projected for 208(
"+ by nine different global climaté models.*Comparing the results, they found that global
warming would increase hurricane intensity (measured as central pressure drop) by 8 to 16
'percent with rainfall increasing by 12 to 26 percent within 60 miles of the storm center.
e " These increases correspohd td about one-half of a' category on the five-step Saphir-

' N * Simpson scale. This mearis that if the frequency of troplcal cyclones remains the same,
global warming would result in a significant increase in the' most destructive Category 5
storis.'Meanwhile, sea level rise due to global warmrng will push shorelines inland by 400
feet or more in low- Iyrng areas, makmg storm surges even more damaging.

o For more information: full etudy (Adobe Acrobat file)

Emissions Pathways, Climate Change, and Impacts on California
Hayhoe et al., Proceedings of the National Academy of Sciences
(August 2004)

Unmitigated global warming would have severe consequences for the Golden State
according to a comprehensive study published in the Proceedings of the National Academy
of Sciences. If emissions of heat-trapping pollution follow a fossil-fuel intensive pathway, by
the end of this century Los Angeles would see 600 to 1,000 additional heat-related deaths
‘per year, the Sierra Nevada snowpack would decline by 70 percent to 90 percent, and
excessive temperatures and summer water shortages would harm California's $30 billion
agricultural industry. This is bad news not just for Californians, but also for everyone who
enjoys the fruit of their vines; the quality of California wine grapes would be degraded by
excessive temperatures during ripening. The good news, according to the study, is that the
most severe consequences of global warming can be avoided by acting now to limit
emissions of heat-trapping gases.

e For more information: Proceedings of the National Academy of Sciences

Stabilization Wedges: Solving the Climate Problem for the Next 50 Years with Curren

Technologies
S. Pacala and R. Socolow, Science 2004 305: 968-972
(August 13, 2004)
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The good news about global warming is that we know how to stop it. A recent analysis by
Princeton University scientists shows that by deploying. already available technologies it is
possnble to prevent a doubling of carbon dioxide in the atmosphere during the next 50 years
‘and avoid the most dangerous threats from global warming. The Princeton team breaks the
problem down by noting that global carbon dioxide emissions need to capped at roughly
current levels through the middle of the century and then steadily reduced to stabilize CO2
concentrations at 500.parts per million (the: current concentration is 370 parts per million).
New technologies may be needed to achieve the reductions have 2050, according to the
authors, but for the next 50 years available technologies can be deployed more widely to
offset the growth in emissions that would otherwise be expected. No one approach can
solve the problem by itself, but a portfolio of emission reduction "wedges" from measures
such as hybrid cars, wind power, geological carbon dioxide storage, and reforestation add
up to a feasible pathway to carbon dioxide stabilization.

e For more information: Science Magazine

‘Dlssolvmg Corals
Feely et al., Science 2004 305 362-366
l(JuIy 16 2004)

Coral reefs are in serious jeopardy due to carbon dnoxnde:emassnons and global warming.
 Severe bleachmg has been observed.in reefs throughout the tropics due to excessively
‘warm ocean temperatures ¢ and other environmental stresses. . In. addition, new research
“shows that carbon dioxide i is a dlrect threat to.corals because ocean water becomes more
acidic (lower pH) as it absorbs some of the CO2. emitted by’ power plants, automobiles and
“other sources, At hlgh enough concentrations carbanic.acid (COz2 dissolved in water)
dissolves cak:lum carbonate, the’ basic building block of coral reefs, but CO2 concentrations
_.are not. expected to get that hlgh durlng this century. Nonetheless, researchers have found
 that the rate at which ocean orgamsms including corals, can build calcium carbonate
structures decreases with rising CO2 concentrations well before this point is reached. With
corals already suffering fromi rising temperatures, the additional stress of falling pH could
push them over the edge.

o Formoreinformation: Science Magazine -
. ndik ’ Z

Heat Advisory: How Global Warming Causes More Bad Air Days
Patz, et al.
(July 2004)

A new analysis by some of the nation's top medical experts projects that hotter
temperatures caused by global warming will speed formation of the lung-damaging pollutior
commonly known as smog, significantly reducing the number healthy air days enjoyed by
residents in more than a dozen U.S. cities in coming summers. That means more people
will have to restrict outdoor activities, while those with asthma and other respiratory troubles
face increased risk to their health. The deteriorations in air quality examined in the report
are due strictly to rising summer temperatures, and do not take into account changing
emissions of ozone-forming pollutants from cars and other sources. These emissions are
expected to decline significantly over the next several years as air pollution standards set
during the 1990s take full effect, but could rebound after that if further controls are not put
into place. By mid-century, if giobal warming is not curtailed and ozone precursor emissions
are the same as they were in the mid-1990s, people living in 15 cities in the eastern United
States would see, on average, a 60 percent increase in the number of days when ozone
levels exceed the health-based air quality standard set by the EPA (using an eight-hour
measurement) and a doubling of "red alert" air quality days from two per summer today to
four per summer. Correspondingly, residents would see a 20 percent drop in the number of
summer days with "good" air from an average of 50 days per summer to 40 days per
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summer.

e For more information: Full report

Satellite Data Confirms Climate Change
Nature 2004 429:7
(May 2004)

Scientists at the University of Washington and the Air Resources Laboratory of the National
Oceanic and Atmospheric Administration found that satellite measurements of lower
atmospheric temperatures show as much global warming as surface temperature
measurements when the data are analyzed correctly. The team made the discovery using ¢
new technique for separating the signals originating from the lower and upper atmosphere.
Previous efforts to measure temperature trends using satellites suggested that the lower
atmosphere is warming more slowly than the earth’s surface and have been repeatedly

_cited by global warming skeptics. The new study found that the upper atmosphere is cooling
-apparently dueto mcreased heat trappmg in the Iower atmosphere and stratospheric ozone
depletion.

o For more information: Nature website, "Climate Change" study.

;Jnslde the Greenhouse The Impacts of 002 and Climate Change on Public Health in
.., thelnner City - G .
P Harvard Medica), School Sa e e ;

(April2004) - s i e

A new report from the Center for Health and the Global Environment at Harvard Medical
School shows that residents of the inner city are particularly vuinerable to the effects of

- climate change and global warming. The mest direct threat is from heat waves. Exposure tc
excessive heat caused over 8,000.deaths in the United States between 1979 and 1999, an«
the incidence of heat waves is expected to double by the middle of this century if heat-
trapping pollution is not curtailed. Higher temperatures also elevate the level of ozone smog
in urban areas, which contributes to excess mortality and triggers more asthma attacks. In
addition, higher concentrations of carbon dioxide, the primary heat-trapping pollutant that
causes global warming, has been shown to increase the formation of allergenic pollen,
which may increase the incidence of asthma and respiratory allergies.

e For more information: Full report

Ciimatology: Threatened Loss of the Greenland Ice-Sheet
Nature 2004 428: 616
(April 2004)

Unless heat-trapping emissions are reduced substantially, Greenland is likely to warm by at
least 3 degrees Celsius by the year 2100, enough to trigger the complete and irreversible
meltdown of the Greenland ice sheet, reported scientists in the April 8 issue of Nature. The
Greenland ice sheet is second in size only to Antarctica, and its complete meitdown could
raise the global average sea level by 7 meters (23 feet). While the complete collapse of the
Greenland ice sheet could take as long as 1,000 years, that process could become
inevitable by the end of this century.

e For more information: Nature website, "Greenland lce-Sheet" study.
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Defusing the Global Warming Time Bomb
Scientific American
(March 2004)

In the face of clear evidence that the earth's energy balance has already been altered by
pollution, Dr. James Hansen remains optimistic abouit our ability to prevent dangerous
global warming if we act now. The Director of the NASA Goddard Institute for Space
Studies wrote in the March issue of Scientific American that global warming can be
controlled if we begin earnestly to improve our energy efficiency and increase our use of
renewable energy sources. Any delay would be dangerous, Hansen argues, because an
additional warming of merely one degree Celsius could be enough to trigger the eventual
disintegration of ice sheets in Greenland and-parts of Antarctica.

e For more information: Scientific American website

Global Warming:'The Imperatives for Act‘ion from the Science of Climate Change
Sir David King, Chief Scientific Adviser to the U.K. Government; Address to the AAAS
(February 2004)

Sir David King, the chief scientific adviser to the British Government, sounded a similar note
of urgency when he delivered a plenary address at the American Association for the
Advancement of Science (AAAS) Annual Meeting in Seattle on Feb 13. The British
government:has ccmmitted-to reducingits emissions of heat-trapping gases by 60 percent
from 1990 levels by mid-century and is urging other industrialized countries to adopt the
same goal. Sir David emphasized that the internafional community needs to work together
immediately, not only to stabilize the level of heat-trapping greenhouse gases, but also to
develop alternative technologies in order to move away from our dependence on fossil
©ofuels: e o ¥ : '

S Loy o . :
In his article published in the January 9, 2004, issue of Science Sir David brings optimism

" by pointing out that reducing carbon emissions "does not necessarily make us poorer.
Between 1990 and 2000, Great Britain's economy grew by 30 percent, employment

" increased by 4.8 percent, and our greenhouse gas emissions intensity fell by 30 percent."
However, he stressed that delaying action will only make it "more disruptive and more
expensive" to deal with global warming.

e For more information: British Embassy website

The Effects of Climate Change on Water Resources in the West
Climatic Change 62 (1-3): 1-11

(January 2004)

As the West Goes Dry

Science 2004 303: 1124-1127

(February 2004)

The American West will have more wintertime floods and summertime droughts if the
climate continues to warm, according to scientists reporting in the January issue of the
journal Climatic Change. Over the past 50 years, total snow accumulation in some locations
in the Cascade Mountains in Oregon and Washington has dropped by 60 percent while
spring melt is occurring earlier, with spring runoff in streams throughout California's Sierra
Nevada running as much as three weeks earlier than it did in 1948.

Researchers predict that over the next 50 years, precipitation over the Cascades and the
Sierra Nevada will fall more as rain than snow in winter, leading to a further decrease in

http://www.nrdc.org/global Warming/fgwscience2.asp - Se e - 141272606
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snow accumulation by 30 percent to 40 percent and an increased risk of wintertime floods.

Throughout the West, higher temperatures will decrease snowpack and cause spring runofi
to start 30 to 40 days earlier than it does today. A smaller snow reservoir and earlier spring
runoff mean that there will be less water to last through the summer. According to an article
published in the February 20, 2004, issue of Science, drier summers are predicted to cause
farmiand values to drop by more than 15 percent in California. Fire danger is also expected
to soar, doubling the mean area burned over the next 80 years.

e For more information: Climatic Change website, articie abstract; Science Magazine website,
article abstract

NOAA 2003 Climate Report
National Oceanic and Atmospheric Administration
{(January 2004)

The most recent data show that 2003 tied 2002 as the second hottest year on record,
following 1998. The five hottest years have all occurred since 1997 and the 10 hottest since
1990. Extreme heat waves caused more than 20,000 deaths in Europe and more than 150(
deaths in India during 2003.

e For more information: Full report

Extlnctlon Rlsk from Chmate Change b ey
Nature 2004 427:145-148 T L
{January 2004) , R e VI A
This study, the first comprehensive assessment of the:extinction risk from global warming,
found that more than 1 million species could be-commiitted to extinction by 2050 if global
warming pollution is not curtailed. This ranks global warming alongside direct habitat
destruction as the greatest threats to global biodiversity. The 19-member research team
featured expertise on ecosystems in five diverse regions: Mexico's Chihuahuan Desert;
Amazonia; Europe; South Africa's Cape Floristic Region; and Queensland, Australia. The
scientists used information on the climate tolerances of species and the well-known
relationship between species diversity and habitat area to project the effects of global
warming under various assumptions. Their mid-range estimates indicated that 24 percent o
existing species would eventually become extinct due to climate change projected to occur
by 2050. Fortunately this risk could be significantly reduced by acting soon to reduce
emissions of carbon dioxide and other heat-trapping gases, according to the study.

e For more information: Nature website, abstract of "Extinction Risk" study

~
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Modern Global Climate Change
Science 2003 302: 1719-1723
(December 2003)

Two prominent U.S. government scientists, Dr. Thomas Karl of the National Atmospheric
and Oceanic Administration and Dr. Kevin Trenberth'of the National Center for Atmospheric
Research, published a paper in the December 5th issue of Sciencé concluding that human
influences are the dominant factor in recent giobal warming ahd‘that "in the absence of
climate mitigation policies . . . the likely result is more frequent heat waves, droughts,

.., extreme precipitation events and related lmpacts [such as] wildfires, heat stress, vegetation
schanges- and sea- Ievel rise."

) ‘For more information: Abstract | Full Text

Human I‘mp‘acts on Climate ‘
American Geophysical Union
(December 2003)

The American Geophysical Union, the largest scientific organization of earth scientists,
issued a new position statement on December 16th, concluding that "Scientific evidence
strongly indicates that natural influences cannot explain the rapid increase in global near-
surface temperatures observed during the second half of the 20th century.” The drafting
committee for this consensus statement included John Christy, whose work to measure
atmospheric temperatures using satellites is often cited by global warming naysayers.

e For more information: Full statement on climate change

Offsetting the Radiative Benefit of Ocean Iron Fertilization by Enhancing N20
Emissions

Geophysical Research Letters, vol. 30, no. 24, 2249

(December 2003)

In recent years, researchers have been looking for ways to remove carbon dioxide from the
atmosphere and sequester it somewhere where it cannot contribute to global warming. One
hypothesis has been that "fertilizing" the ocean with extra iron would stimulate
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phytoplankton in the ocean to absorb more carbon dioxide through photosynthesis. Adding
iron to the ocean will not reduce global warming, however, according to a paper by Xin Jin
and Nicolas Gruber in the December 15, 2003, issue of Geophysical Research Letters. As
phytoplankton remove extra carbon dioxide from the atmosphere in response to iron
fertilization, they also release nitrous oxide, a much more powerful greenhouse gas, which
offsets any benefits from absorbing carbon dioxide.

e For more information: Geophysical Research Letters website

An Abrupt Climate Change Scenario and Its Implications for United States National
Security

U.S. Department of Defense

(October 2003)

This Defense Department study, obtained by the media in February 2004, looked at the
impact of abrupt climate change on national security. Abrupt climate change is a worst-case
scenario, which scientists consider a.plausible, though uncertain, consequence of global
warming. It draws heavily from a National Academy of Sciences report published in 2002
which said the likelihood of crossing a threshold that triggers abrupt climate change grows
when the climate is pushed hardest by rapid loading of the atmosphere with heat-trapping
pollution.

The authors of the report ordered by the Pentagon say that such a scenario could lead to
global food and water shortages that would drive widespread migrations and border
conflicts worldwide. While scientists believe this extreme scenario has a low probability, the
serious economic, health, and environmental effects expected from mainstream mid-range
global warming forecasts are much more certain and fully support prompt action to cut heat -
trapping emissions. The very high consequences that would result from the scenarios
reported to the Pentagon reinforce the importance of action now to reduce these emissions

e For more information: Report on Environmental Media Services website

Fingerprints of Global Warming on Wild Animals and Plants

A Globally Coherent Fingerprint of Climate Change Impacts Across Natural Systems
Nature v. 421: 37-42; 57-60

(January 2003)

The relatively small global warming that has occurred to date has already changed the
habits or forced significant shifts in the range of many species of birds, insects, fish and
plants, according to the authors of these two studies published in the prominent scientific
journal Nature. Such altered habits and forced moves -- to everything from English
butterflies, California Starfish, Estonian birds, and Alpine herbs, could seriously disrupt a
wide array of ecosystems, the studies' authors said. On average, the species' geographic
ranges have shifted toward the poles at a rate of 4 miles per decade and the species' spring
events have shifted earlier by 2 days per decade. The breadth of data covered in the
reports allowed the authors to express their findings with a far greater certainty than they
could have a decade ago, they said.

The news is especially alarming considering such shifts have occurred with an average
increase of only 1 degree Fahrenheit over the last century. "If we're already seeing such
dramatic changes [among species], it's really pretty frightening to think what we might see
in the next 100 years," Dr. Terry L. Root, a Stanford University ecologist and lead author of
one of the reports, told The New York Times.

Scientists predict average global temperatures during the 21st century could jump as much
as 10 degrees if we do not cut emissions of the heat-trapping gases that cause global
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warming. The studies provide the latest compelling evidence that we must cut emissions of
heat-trapping gases like carbon dioxide to avoid widespread ecological disruption. They
were conducted by researchers at Stanford, Wesleyan and the University of Texas, among
Jothers.

e For more information: Nature website, abstract of "Fingerprints"” study; abstract of "Globally
Coherent" study
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 16, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Great Plains Energy Incorporated
Incoming letter received December 29, 2005

The proposal relates to carbon tax.

There appears to be some basis for your view that Great Plains Energy may
exclude the proposal under rule 14a-8(f). We note that the proponent appears to have
failed to supply, within 14 days of receipt of Great Plains Energy's request, documentary
support evidencing that it satisfied the minimum ownership requirement for the one-year
period as of the date that it submitted the proposal as required by rule 14a-8(b).
Accordingly, we will not recommend enforcement action to the Commission if Great
Plains Energy omits the proposal from its proxy materials in reliance on rules 14a-8(b)
and 14a-8(f).

Sincerely,

Ted Yu (/l//
Special Counsel
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A Better ' Alternative Trading System
February 15, 2006

Robert L.D. Colby

Acting Director
Division of Market Regulation Act
Securities and Exchange Commission &I‘M‘fﬂ’ < &Cﬁﬂﬂaé‘ /42% o /934
100 F Street, N.E. Section /) p
Washington, DC 20549 Rule 4 ‘ :
e gulation IMNS #Loo- Go:
Re:  BATS Trading, Inc public =~ Q2
g, Inc. Availability F{Ebﬂuﬁlru (5. 200
00k

Dear Mr. Colby:

- BATS Trading, Inc. (“BATS”) is registered with the Securities and Exchange
Commission (the “Commission”) as a broker-dealer and is a member of the National Association
of Securities Dealers, Inc. (“NASD”). BATS operates as an alternative trading system (“ATS”)
pursuant to Regulation ATS of the Securities Exchange Act of 1934, as amended (“Exchange
Act”) and will operate the electronic communications network (“ECN”) known as the BATS
ECN (“the System”). BATS respectfully requests that the Division of Market Regulation (the
“Division”) advise BATS' that:

I. The System will be an ECN as that term is defined in Rule 600(b)(23) of Regulation
NMS of the Exchange Act;

2. BATS would be in compliance with the requirements of the “ECN Display Alternative”
as described in paragraph (b)(5)(i1) of Rule 602 of Regulation NMS (“Quote Rule”) with
respect to exchange-traded securities® for which a linkage between the System, the
Computer Assisted Execution System (“CAES”), the Intermarket Trading System
(“ITS”) and the Consolidated Quotation System (“CQS”) is operational;

3. BATS would be in compliance with the requirements of the ECN Display Alternative
with respect to Nasdaq securities® for which a linkage between the System and the

Nasdaq Market Center is operational; and

4. Upon compliance by BATS with the ECN Display Alternative, the Division would not
recommend that the Commlssmn take enforcement action against OTC market makers®
or exchange market makers’, as those terms are defined in Rule 600 of Regulation NMS,
who are subscribers to the System (“Subscribers”) if such market makers enter orders

' This letter, dated February 15, 2006, is intended to supersede and replace the letter submitted by BATS dated
February 3, 2006.

% 17 CFR 242.600(b)(25).
* 17 CFR 242.600(b){41).
* 17 CFR 242.600(b)(52).

* 17 CFR 242.600(b)}(24). The term “exchange market maker” is defined to include “any member of a national
securities exchange that is registered as a specialist or market maker pursuant to the rules of such exchange.”

TEL. 816.285.9900 | FAX. 816.285.9919 | 320 ARMOUR RD. SUITE 200 | NORTH KANSAS CITY, MO 64116 | BATSTRADING.COM



into the System without modifying their public quotations in compliance with the Quote
Rule and Rule 604 of Regulation NMS (“Limit Order Display Rule”), as applicable.

Description of the System

1. Background

BATS is organized as a Delaware corporation. The business and affairs of BATS
are under the direction of the Board of Directors of BATS. Day-to-day management of BATS
rests with officers appointed by the Board of Directors. Access to information about the trading
activity of Subscribers is limited to a need-to-know basis for all employees, officers and directors
of BATS. Such persons are prohibited from using any confidential information that they might
learn with respect to BATS’ Subscribers and their trading activities, or from disclosing
confidential information to others except on a need-to-know basis. BATS has adopted internal
procedures to protect confidential Subscriber information. In addition, BATS has designated
supervisory personnel with the responsibility to monitor trading activity of employees in order to
check that confidential Subscriber information is not being used by such employees.

The System will provide Subscribers with automatic execution, clearance and
settlement of trades in exchange-traded securities and Nasdaq securities. Initially, the System
will operate from 9 a.m. to 4:15 p.m., Eastern Time, Monday through Friday. In connection with
its operation of the System, BATS is registered as a broker-dealer and an ATS, and is 2 member
of the NASD. '

2. Subscriber Access

Broker-dealers registered with the Commission are permitted to become
Subscribers. BATS will not have any institutional or retail customer Subscribers. Direct
Subscriber access to the System is available at an Internet Protocol (“IP”’) address by one or more
of the following methods: (i) electronic access at the BATS IP network address by the
Subscriber’s own software, via communications that are compliant with the Financial
Information Exchange (“FIX”) protocol application programmer interface (“API”) provided by
BATS; (ii) electronic access at the IP network address maintained by BATS by the Subscriber’s
own software that is compliant with the API provided by BATS; or (iii) other means of access
provided from time to time by BATS, such as the BATS POUCH protocol.

Subscribers provide a unique IP address to BATS for each requested connection,
and BATS then configures its routers to only allow access from the Subscriber’s IP address to a
dedicated IP address on the BATS order handling network. In this way, only authorized
Subscribers can gain access to BATS via registered physical IP addresses. Further, in order to
become a participant in the System, Subscribers must agree by contract to the provisions set forth
by BATS. In terms of order-entry system guidelines, the System rejects orders that do not
include all requisite information.

The System will permit Subscribers to enter buy and sell orders in exchange-
traded securities and Nasdaq securities on an anonymous basis. Orders entered into the System
must be priced and must have a designated size (“limit orders”) or must be “market orders”,

2
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which are defined and treated by BATS as immediate-or-cancel (“IOC”) buy orders priced five
cents above the national best offer or IOC sell orders priced five cents below the national best
bid at the time the order is received by BATS. Limit orders and “market orders”, as defined
above, are hereinafter collectively referred to as “BATS Orders”. Indications of interest may not
be entered into the System. Unless entered with a limitation on display, the unexecuted portion
of limit orders will be available for display to all Subscribers.

BATS will allow non-displayed orders to be entered into the System; such non-
displayed orders will not be included in the quotation furnished by the System to the applicable
public quotation system. These quantities, referred to as “reserves,” will not be displayed to
Subscribers. The reserves will be sequenced in priority of execution behind all other displayed
orders at the same price.

3. System Connections and Access

Through electronic linkages with the Nasdaq Market Center, the System provides
for the dissemination of, and access to, all of the best-priced System orders, including: (i) all
orders entered by market makers (or exchange specialists) for securities in which they make a
market (or act as specialist pursuant to unlisted trading privileges); and (ii) all orders entered by
non-market maker Subscribers. These best-priced orders are transmitted to the Nasdaq Market
Center for display in the Nasdaq Market Center’s quotation montage in a manner akin to the
technology used currently for the display of other ECNs’ best-priced orders and exchange
quotations for Nasdaq securities traded on exchanges pursuant to unlisted trading privileges.
BATS has reserved the MPID “BATS” with the Nasdag Market Center so that market
participants can identify the System as the source of the order (though the BATS Subscriber that
entered the order into the System remains anonymous). Such orders are as transparent as Nasdaq
market maker quotes, and are displayed, as appropriate, as the national best bid or best offer.

The System is connected to the Nasdaq Market Center’s inbound and outbound
order-routing features. The System is designed to immediately respond to inbound orders
delivered from the Nasdaq Market Center. Provided the quoted price/size have not already been
executed, canceled or suspended6 within the System, the System will accept the incoming order
and execute it at the best price available on the BATS Order Book. If the System loses
connectivity with the Nasdaq Market Center, BATS personnel will immediately cancel all quotes
previously published by BATS in the Nasdaq Market Center.

The System attempts to immediately execute marketable BATS Orders as they are
received. If there is not adequate liquidity to satisfy a Subscriber’s marketable BATS Order
using the liquidity on the BATS Order Book or there is a better price available at another market
center, the order is routed to other market centers, including the Nasdaq Market Center, unless
there are instructions to the contrary on the order. A non-marketable BATS Order, or the non-
marketable portion of a BATS Order, will be placed on the BATS Order Book. The best priced
bids and offers on the BATS Order Book are then displayed in the Nasdaq Market Center and

¢ Orders will only be suspended under rare circumstances, for example, in the event of a trading halt.
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available for access by other Nasdaq market makers or participants in accordance with NASD
rules and procedures, as may be modified by the NASD from time to time.

It is possible for an incoming order to receive price improvement if it interacts
with a reserve (non-displayed) order resting on the BATS Order Book. In the event that orders at
the System’s quoted price up to its displayed and reserve size, if any, were executed, canceled or
suspended internally, a Subscriber’s incoming order will be routed to another market center if it
is immediately executable through such routing (unless there are instructions to the contrary on
the order). In the case of a non-Subscriber order, if orders at the System’s quoted price up to its
displayed and reserve size, if any, were executed, canceled or suspended internally, the System
automatically rejects the incoming order from the non-Subscriber and returns the order
unexecuted to its sender.

Members of the NASD that are participants in the Nasdaq Market Center have
indirect access to the orders displayed by the System up to their full displayed and reserve size, if
any, via inbound access through the Nasdaq Market Center. Non-Subscribers may also have
indirect access to the orders in the System if they are connected to a market center, such as
Archipelago or Inet, which directly or indirectly routes orders into the BATS ECN.

The System is connected to the Computer Assisted Execution System (“CAES”),
which provides for the dissemination of, and access to, all best-priced System orders in
exchange-traded securities to broker-dealers for execution. The System’s connection to CAES is
achieved indirectly through electronic linkages with systems operated by the Nasdaq Market
Center. CAES is an automated system operated by the Nasdaq Market Center that allows NASD
members to direct agency orders and principal orders (provided they are a CQS Market Maker in
the stock) in exchange-traded securities to CAES for automatic execution against CAES market
makers. The Intermarket Trading System (“ITS”) is a software/hardware system operated by
Securities Industry Automation Corporation (“SIAC”) that interconnects competing exchange
markets for the purpose of choosing the best market. ITS/CAES is the NASD’s linkage to ITS
that enables ITS/CAES Market Makers in listed securities to direct agency and principal orders
to/and receive orders from the floors of participating ITS exchanges. Only CQS Market Makers
registered as ITS/CAES Market Makers with the NASD are eligible to participate in the
ITS/CAES linkage. As demand warrants, and in conjunction with the CAES and ITS/CAES
linkages, BATS intends to register as an ITS/CAES Market Maker and as a CQS Market Maker.’

BATS has established the necessary linkage to ITS/CAES in order to satisfy the
dissemination and equivalent access requirements of the ECN Display Alternative in
conformance with NASD Rule 4623. Registration as a ITS/CAES Market Maker and as a CQS
Market Maker, in conjunction with the linkage to ITS/CAES, will enable BATS to widely
disseminate orders entered into the System. BATS will provide to ITS/CAES the best prices and
sizes that Subscribers enter into the System with respect to exchange-traded securities for
inclusion in the public quotation data made available by CQS. Similarly, the linkage to

7 BATS understands and acknowledges that its connection to the Nasdaq Market Center is a pre-condition to
compliance with the ECN Display Alternative with respect to Nasdaq securities and that its connection to 1TS/CAES is a pre-
condition to compliance with the ECN Display Alternative with respect to exchange-traded securities.
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ITS/CAES will assure that non-Subscriber broker-dealers will have access to orders entered into
BATS in a manner that is functionally equivalent to the access available generally to market
maker quotations in exchange-traded securities pursuant to Nasdaq Market Center and NASD
rules (i.e., top of book).

4. Telephone Help Desk

BATS operates a telephone help desk staffed by appropriately registered
personnel during normal trading hours to answer questions in the event of a malfunction of the
- System or loss of connectivity by a Subscriber. In the event of a malfunction of the System or
loss of connectivity by a Subscriber, all orders submitted by the Subscriber, but not yet executed,
will be cancelled immediately. The help desk will respond to any questions or problems that
Subscribers have with the System. Help desk personnel will be subject to a strict policy
prohibiting the disclosure of such information to anyone outside of BATS or to unauthorized
personnel within BATS. Subscribers will not be able to call the help desk to place orders,
whether for execution or display on the System. A Subscriber will be able to call the help desk,
however, to request immediate cancellation of all of its open orders.

5. Matching Engine

As noted above, Subscribers connect to the System via an “Order Handler” using
the industry standard FIX protocol, or the BATS POUCH protocol, with BATS specific
extensions. The Order Handler validates each incoming order, converts it to an internal BATS
proprietary format, and forwards it to the appropriate “matching unit” (described below).

At the core of the System are several matching units. Each matching unit handles
a bin of symbols, which can be reallocated to balance the load across the System. The matching
unit compares the limit price of an incoming order with the price of resting limit orders on the
BATS Order Book and the price of other markets’ displayed quotes. If the order is immediately
marketable against the BATS Order Book and the BATS quote is equal to or better than the
consolidated quote, an immediate match is made and communicated back to the Subscriber. If
another market is displaying a better quote, the Subscriber’s order is forwarded to the other
market to attempt to fill the order at the best available price.

All orders are matched according to price-display-time priority. Displayed orders
have priority over non-displayed orders.

BATS makes its top of book quotes available via the Nasdaq Market Center.
BATS may also transmit some of its depth of book to the Nasdaq Market Center, though only top
of book quotes will be displayed in the Nasdaq Market Center. Full depth of book market data is
available to Subscribers via the BATS PITCH protocol.

6. Trade Reporting, Clearance and Settlement

The System provides automatic execution, clearance and settlement of trades in

certain securities via BATS’ computerized, proprietary trading system. The System provides the
opportunity for all Subscribers to obtain execution of their orders. All Subscribers’ orders
displayed over the System are available for execution in whole or, where permitted by the terms

5
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of the order, in part. Orders executed by BATS on behalf of Subscribers are executed on an
agency basis, with BATS as the contra-side broker on every trade in order to maintain anonymity
of the Subscriber. BATS reports all transactions effected through the System to ACT for trade

reporting purposes.

All transactions effected through the System are cleared by Subscribers’ clearing

firms in accordance with normal industry standards for the clearance and settlement of securities
transactions. BATS acts as an introducing broker, and provides through its clearing firm,
Wedbush Morgan Securities, Inc. (Wedbush), a choice of the following clearing and settlement
options:

CHIC_1318901.6

Qualified Special Representative Clearing
* Correspondent Clearing
* ACT Clearing Services

Qualified Special Representative: For QSR clearing, a Subscriber’s clearing firm must
authorize Wedbush to act as its Qualified Special Representative (“QSR”). This allows
Wedbush to lock in trades and submit transactions directly to the NSCC for clearance.
QSRs are granted authorization by the contra clearing firm to submit trade information to
NSCC on behalf of the contra clearing firm, and the contra clearing firm agrees to accept
responsibility for the trades submitted. NSCC receives this information and reports it on
the NSCC OTC Contract Sheets. Both Wedbush and the Subscriber’s clearing firm then
use these Contract Sheets to compare and reconcile all transactions effected on BATS.
When clearing QSR Trades, the Subscriber’s clearing broker authorizes Wedbush to
bypass the ACT system (described below) and submit “locked-in” transactions directly to
the NSCC for clearing. The Subscriber’s clearing firm may request real-time “drop
copies” of the trades to enter into whatever risk management system it uses. By
submitting transactions directly to the NSCC for clearing, the process is simplified and
the potential for trade breaks or discrepancies is greatly reduced. In order to clear via
QSR, a Subscriber’s clearing firm must sign and return the required QSR agreement to
BATS. After Wedbush receives the executed forms from BATS, Wedbush will submit
the documentation to NSCC for processing. When using the QSR clearing method,
Subscribers can elect to have BATS compress their trades or to have their trades
submitted individually for clearing.

Correspondent Clearing: For Correspondent Clearing, a Subscriber’s clearing firm must
authorize Wedbush to act as its Special Representative. This allows Wedbush to submit
transactions directly to the NSCC for clearance. Wedbush is granted authorization by the
contra clearing firm to submit trade information to NSCC on behalf of the contra clearing
firm, and the contra clearing firm agrees to accept responsibility for the trades submitted.
NSCC receives this information and reports it on the NSCC Correspondent Clearing
Sheets. Both Wedbush and the Subscriber’s clearing firm then use the Correspondent
Clearing Sheets to compare and reconcile all transactions effected on BATS. When
clearing via Correspondent Clearing, the Subscriber’s clearing firm authorizes Wedbush
to bypass the ACT system (described below) and submit “flip” transactions directly to the
NSCC for clearing. The Subscriber’s clearing firm may request real-time “drop copies”
of the trades to enter into whatever risk management system it uses. By submitting
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transactions directly to the NSCC for clearing, the process is simplified and the potential
for trade breaks or discrepancies is greatly reduced. In order to clear via Correspondent
Clearing, the Subscriber’s clearing firm must sign and return the required Correspondent
Clearing Agreement. Wedbush will execute an Application for Status as a Special
Representative (Form 9-A) and the contra clearing firm will execute a Special
Representative Consent (Form 9-B). After Wedbush receives executed forms from
BATS, Wedbush will submit the documentation to NSCC for processing. When using
the Correspondent Clearing method, Subscribers can elect to have BATS compress their
trades or to have their trades submitted individually for clearing.

. ACT Clearing Services: The Automated Confirmation Transaction (“ACT”) Service is a
system provided by the Nasdaq Market Center for both trade comparison and tape
reporting purposes. All Subscriber trades are “locked-in” on executed trades and thus,
such trades do not require trade comparison through ACT. Subscribers are not required
to submit their side of the trade to ACT. However, Subscribers may choose to have ACT
submit their trades directly for clearing. Some clearing firms use ACT’s risk
management system to monitor the activity of their Subscribers. In order to participate in
the ACT clearing program, a Subscriber must become a Nasdaq Market Center ACT
participant by signing and returning an ACT agreement to BATS, who will file the ACT
agreement with the Nasdaq Market Center.

Reqguest for No-Action Letter

In connection with its request for no-action relief, BATS makes the following
representations:

1. The System will be an ECN within the meaning of Rule 600(b)(23) of Regulation

NMS

Rule 600(b)(23) of Regulation NMS defines an ECN as “any electronic system
that widely disseminates to third parties orders entered therein by an exchange market maker or
OTC market maker, and permits such orders to be executed against in whole or in part.”

The System will allow Subscribers, including OTC market makers and exchange
market makers, electronically to enter orders in exchange-traded® and Nasdaq securities® for
dissemination to other Subscribers, who can then effect executions, in whole or in part, against
those orders. Accordingly, the System will satisfy the definition of an ECN.

2. Compliance with the ECN Display Alternative

Paragraph (b)(5)(ii) of the Quote Rule provides that an exchange market maker or
OTC market maker that has entered a priced order for an NMS security into an ECN that widely

8 17 CFR 242.600(b)(25).
® 17 CFR 242.600(b){41).
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disseminates such order shall be deemed to be in compliance with paragraph (b)(5)(1)(A) of the
rule if the ECN meets two criteria.'® First, it must provide to a self-regulatory organization for
inclusion in the public quotation system, the best prices, and the sizes associated with such
prices, for a security that exchange market makers and OTC market makers have entered into the
ECN for that security. Second, it must provide non-Subscriber brokers and dealers with the
ability to effect transactions with orders entered in the ECN that is functionally equivalent to the
ability of such brokers and dealers to effect a transaction with an exchange market maker or OTC
market maker pursuant to the rules of the securities exchange or association to which the ECN
sends its quotes and last sale information.

The System will satisfy both requirements. Specifically, BATS will: (i) transmit
to the Nasdaq Market Center for public display by the Nasdaq Market Center the best priced
orders of all orders entered by OTC market makers or exchange market makers for securities in
which they make markets or act as specialist; and (ii) provide to any broker or dealer access to
such orders displayed that is functionally equivalent to the access available generally to OTC
market maker quotations provided pursuant to the rules of the Nasdaq Market Center. All
Subscriber orders at the top of the BATS Order Book (i.e., best bid/ask by time priority) will be
transmitted to the Nasdaq Market Center for display.

As noted above, the System is connected to the Nasdag Market Center and will
offer inbound and outbound access to quotations in Nasdaq National Market and Nasdaq Capital
Market stocks published -in the Nasdaq Market Center. With respect to exchange-traded
securities, BATS has established the necessary linkage to ITS/CAES in order to satisfy the
dissemination and equivalent access requirements of the ECN Display Alternative in
conformance with NASD Rule 4623. Registration as a [ITS/CAES Market Maker and as a CQS
Market Maker, in conjunction with the linkage to ITS/CAES, will enable BATS to widely
disseminate orders entered into the System. BATS will provide to ITS/CAES the best prices and
sizes that Subscribers enter into the System with respect to exchange-traded securities for
inclusion in the public quotation data made available by CQS. Similarly, the linkage to
ITS/CAES will assure that non-Subscriber broker-dealers will have access to orders entered into
BATS in a manner that is functionally equivalent to the access available generally to market
maker quotations in exchange-traded securities pursuant to Nasdaq Market Center and NASD
rules (i.e., top of book).

3. Access

As described above, direct Subscriber access to the System is available at a
dedicated IP address configured by BATS that assures that only authorized Subscribers gain
access to the System. Upon receipt, the System will respond to non-Subscriber orders no slower
than it will respond to Subscriber orders. Accordingly, the System’s response time to Subscriber
orders and non-Subscriber orders will be nearly equal and normally will occur within less than a
second of receipt. BATS will charge non-Subscriber broker-dealers a rate that does not exceed

19 Paragraph (b)(5) of the Limit Order Display Rule provides an exception from that rule for any customer limit order
that is delivered immediately upon receipt to an ECN that complies with the requirements of paragraph (b)(5)(ii) of the Quote
Rule with respect to that order. 17 CFR 242.604(b)(5).
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the then current rate charged to a substantial portion of its active broker-dealer Subscribers and
in any event not in excess of the maximum fee as may be authorized pursuant to Regulation
NMS from time to time, plus any fee charged to BATS by any securities exchange or association
(e.g., transaction fees)."’

4. Capacity and Security

BATS further represents that the System has sufficient capacity to handle the
volume of data reasonably projected to be entered into the System. Moreover, BATS will
conduct periodic system capacity reviews and tests to: (i) ensure future capacity; (ii) identify
potential weaknesses; and (iii) reduce the risks of system failures and threats to system integrity.

Firewalls are implemented at the network level on the processing system,
allowing only authorized personnel to access the System. Key cards are necessary to physically
access BATS facilities and all computer systems are password protected. As noted above, access
to information about the trading activity of Subscribers is limited to a need-to-know basis for all
employees, officers and directors of BATS.

For contingency purposes, each service is duplicated at the hardware, network and
software levels. BATS has redundant network connections from its core system into the
SAVVIS network. The SAVVIS network utilizes redundant backbone segments and redundant
edge devices. The matching engine architecture at BATS allows for trade activity load balancing
across multiple instances. In this way, the operations team at BATS can move a group of
securities traded on one matching unit (should it fail or realize degradation in performance) to
one or more alternate matching units. In addition, BATS has redundant access to the Nasdaq
Market Center for trade reporting as well as for the execution of orders (including both outbound
and inbound orders). This redundant infrastructure significantly reduces the risk that the System
will lose connectivity to the Nasdaq Market Center.

Conclusion

On the basis of the foregoing, we respectfully request that the Division advise
BATS that:

1. The System will be an ECN as that term is defined in Rule 600(b)(23) of
Regulation NMS;

2. BATS would be in compliance with the requirements of the ECN Display
Alternative with respect to exchange-traded securities for which a linkage between the System,
CAES, ITS and CQS i1s operational;

" Rule 610(c) of Regulation NMS generally limits the fee that market participants, incloding ECNs, may in the
aggregate charge for accessing a protected quotation to no more than $ 0.003 per share. Rule 610(c) became effective as of
August 29, 2005, but is subject to delayed compliance dates and thus, is not yet applicable to BATS. See Securities Exchange
Act Release 51808 (June 9, 2005), 70 FR 37496, 37576 (June 29, 2005).
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3. BATS would be in compliance with the requirements of the ECN Display
Alternative with respect to Nasdaq securities for which a linkage between the System and the
Nasdaq Market Center is operational; and

4. Upon compliance by BATS with the ECN Display Alternative, the Division
would not recommend that the Commission take enforcement action against OTC market makers
or exchange market makers (including exchange specialists) who are Subscribers in the System
if such market makers enter orders into the System without modifying their public quotations in
compliance with the Quote Rule and the Limit Order Display Rule.

If you have any questions or seek any additional information regarding this
matter, please contact the undersigned at (816) 285-9900.

Sincerely,
SCER (A
David Cummings

Chief Executive Officer
BATS Trading, Inc.
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DIVISION OF
MARKET REGULATION

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON. D.C. 20549

February 17, 2006

Mr. David Cummings

Chief Executive Officer
BATS Trading, Inc. Act ,
320 Armmour Road, Suite 200 oo &J‘“’rﬁ) oS Crch ﬁm L /43*{- of ﬁ3 Ff
North Kansas City, MO 64116 ection 1. A
Rule
RE:  BATS Trading, Inc. Pubhcﬁeg /L(,A‘IL)MZA//}ZS FooD Lo2
No-Action Relief Request AVa"ab'“tY F 6491' LVH'/L[/{ Il 2006

Dear Mr. Cummings:

In your letter dated February 15, 2006, you state that BATS Tradmg, Inc.

(“BATS”) will operate a system known as the BATS ECN and request that the Division of
Market Regulation (the “Division™) of the Secunities and Exchange Commission
(“Commission”) advise BATS that:

1.

BATS ECN will be an electronic communications network (“ECN”) as that term 1s
defined in Rule 600(b)(23) of Regulation NMS' under the Securities Exchange Act of
1934 (“Exchange Act”);

BATS would be in compliance with the requirements of the ECN Display Altematlve
as described in paragraph (b)(5)(i1) of Rule 602 of Regulation NMS (“Quote Rule”)*
with respect to exchange-traded securities® for which a linkage between BATS ECN,
the Computer Assisted Execution System (“CAES”), the Intermarket Trading System
(“ITS”), and the Consolidated Quotation System (“CQS”) is operational;

BATS would be in compliance with the requirements of the ECN Display Alternative
with respect to Nasdaq securities’ for which a linkage between BATS ECN and the
Nasdaq Market Center is operational; and

Upon compliance by BATS with the ECN Display Alternative, the Division would
not recommend that the Commission take enforcement action against OTC market

! 17 CFR 242.600(b)(23).
2 17 CFR 242.602(b)(5)ii).

3 The term “exchange-traded security” is defined in Rule 600(b)(25) of Regulation NMS, 17 CFR
242.600(b)(25).

4 The term *Nasdagq security” is defined in Rule 600(b)(41) of Regulation NMS, 17 CFR 242.600(b}(41).



makers’ or exchange market makers® who are subscribers to BATS ECN if such
market makers enter orders into BATS ECN without modifying their public
quotations in complhance with the Quote Rule and Rule 604 of Regulation NMS
(“Limit Order Display Rule”),” as applicable.

The Division hereby grants your request. Accordingly, the Division takes the position
that BATS ECN will be an ECN as defined in Rule 600(b)(23) of Regulation NMS. The
Division also believes that BATS will be in compliance with the requirements applicable to the
ECN Display Alternative with respect to (i) exchange-traded securities for which a linkage
between BATS ECN, ITS/CAES, and CQS is operational; or (11) with respect to Nasdaq _
securities for which a linkage between BATS ECN and the Nasdaq Market Center 1s operational,
and in each case BATS ECN provides access to certain orders pursuant to the terms of the ECN
Display Alternative. The Division will not recommend that the Commission take enforcement
action against OTC market makers or exchange market makers, who are subscribers to BATS
ECN, 1f such market makers enter orders into BATS ECN without modifying their public
quotations in compliance with the Quote Rule and the Limit Order Display Rule, as applicable.
In taking this position, the Division relied on the following representations made in your letter of
February 15, 2006:

1. BATS is registered with the Commission as a broker-dealer and is a member of the
National Association of Securities Dealers, Inc. (“NASD”).

2. BATS operates as an alternative trading system (“‘ATS”) pursuant to Regulation
ATS® under the Exchange Act.

3. BATS ECN will be an ECN within the meaning of Rule 600(b)(23) of Regulation
NMS and will allow subscribers, including OTC market makers and exchange market
makers, electronically to enter orders in exchange-traded and Nasdaq securities for
dissemination to other subscribers, who can then effect executions, in whole or in
part, against those orders.

4. BATS will: (1) transmit to the Nasdaq Market Center for public display by the
Nasdaq Market Center the best priced orders of all orders entered by OTC market
makers or exchange market makers for securities in which they make markets or act
as specialist; and (i) provide to any broker or dealer access to such orders displayed
that 1s functionally equivalent to the access available generally to OTC market maker
quotations provided pursuant to the rules of the Nasdaq Market Center. All
subscriber orders at the top of the BATS Order Book (i.e., best bid/ask by time
priority) will be transmitted to the Nasdaq Market Center for display.’

s The term “OTC market maker” is defined in Rule 600(b)(52) of Regulation NMS, 17 CFR 242.600(b)(52).

The term “exchange market maker” is defined in Rule 600(b)(24) of Regulation NMS, 17 CFR
242.600(b)(24).

7 17 CFR 242.604.
& 17 CFR 242.300-303.
? As explaned it its letter dated February 15, 2006, BATS ECN is connected to the Nasdaq Market Center

and will offer inbound and outbound access to quotations in Nasdaq National Market and Nasdaq Capital
Market stocks published in the Nasdaq Market Center.



5. Likewise, with respect to exchange-traded securities, BATS has established the
necessary linkage to ITS/CAES in order to satisfy the dissemination and equivalent
access requirements of the ECN Display Alternative. Registration as an ITS/CAES
Market Maker'® and as a CQS market maker,'’ in conjunction with the linkage to
ITS/CAES, will enable BATS to widely disseminate orders entered into BATS
ECN."2 BATS will provide to ITS/CAES the best prices and sizes that subscribers
enter into BATS ECN with respect to exchange-traded securities for inclusion in the :
public quotation data made available by CQS. Similarly, the linkage to ITS/CAES
will assure that non-subscriber broker-dealers will have access to orders entered into
BATS in a manner that is functionally equivalent to the access available generally to -
market maker quotations in exchange-traded securities pursuant to Nasdaq Market
Center and NASD rules.

6. Direct subscriber access to BATS ECN is available at a dedicated IP address
configured by BATS that assures that only authorized subscribers gain access to
BATS ECN. Upon receipt, BATS ECN will respond to non-subscriber orders no
slower than it will respond to subscriber orders. Accordingly, BATS ECN’s response
time to subscriber orders and non-subscriber orders will be nearly equal and normally
will occur within less than a second of receipt. BATS will charge non-subscriber
broker-dealers a fee at a rate not exceeding the then-current rate charged to a
substantial portion of its active broker-dealer subscribers and in any event not in
excess of the maximum fee as may be authorized pursuant to Regulation NMS from
time to time, plus any fee charged to BATS by any securities exchange or association
(e.g., transaction fees)."?

7. BATS ECN has sufficient capacity to handle the volume of data reasonably projected
to be entered into BATS ECN. Moreover, BATS will conduct pertodic system
capacity reviews and tests to: (i) ensure future capacity; (i1) identify potential
weaknesses; and (i11) reduce the risks of system failures and threats to system

integrity."*

The term “ITS/CAES Market Maker” is defined in NASD Rule 5210.

The term “CQS market maker” 1s defined in NASD Rule 4200. See also NASD Rule 6320 (settinéforth
the rules governing registration as a CQS market maker).

BATS represents that, as demand warrants, it intends to register as an ITS/CAES Market Maker and as a
CQS market maker. The Division's position that BATS will be an ECN with respect to exchange-traded
securities 1s conditioned on BATS registering for and obtaining ITS/CAES Market Maker and CQS market
maker status. '

The Division notes that Rule 610(c) of Regulation NMS, 17 CFR 242.610(c), generally limits the fee that a
trading center may charge for accessing a protected quotation to no more than $0.003 per share. Rule
610(c) became effective as of August 29, 2005, and is subject to delayed compliance to be implemented in
two phases. See Securities Exchange Act Release 51808 (June 9, 2005), 70 FR 37496, 37576 (June 29,
2005). :

BATS represents that “[i}f [BATS ECN] loses connectivity with the Nasdaq Market Center, BATS
personnel will immediately cancel all quotes previously published by BATS in the Nasdaq Market Center.”
The Division’s no-action position is conditioned on BATS maintaining active connectivity with national
market centers. Accordingly, in the event that BATS loses connectivity with the Nasdaq Market Center or



The Division conditions its position on the continuing accuracy of these representations
and compliance by BATS with all applicable Commission and self-regulatory organization rules,
including any additional requirements applicable to ECNs. Any different facts or conditions -
including but not limited to, modifications or revisions to, or expansion of service provided by,
BATS ECN - may require a different response. The Division may request additional
representations from you regarding the operation of BATS ECN. This no-action position is
subject to changes in current law, regulation, and interpretations; any such change may require
the Division to reevaluate and withdraw or modify this position. This no-action position
concerns enforcement action under Section 11A of the Exchange Act'” only, and does not
express any legal conclusions regarding the applicability of Section 1 IA or other statutory or
regulatory provisions of the federal securities laws.

Compliance with the ECN Display Alternative depends in many respects on the practical
effect of the operational conditions established by BATS ECN and the manner of operation of
the linkage between BATS ECN, ITS/CAES, and CQS or between BATS ECN and the Nasdaq
Market Center. Therefore, the Division is limiting the effectxveness of this no-action position
until June 28, 2006.

Sincerely yours

Rolf

Robert L.D. Colby
Acting Director

ITS/CAES, BATS would not be in compliance with the ECN Display Alternative and the no-action relief
described herein would not be available.

15 15 U.S.C. 78k-1.



